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U.S. Departnent of Labor, Philadel phia, PA,
for the Secretary;

Ann R Kl ee, Esqg., Crowell and Mboring,
Washi ngton, DC, for the Respondent.

Bef or e: Judge Fauver

In these consolidated cases the Secretary of Labor seeks
civil penalties for alleged violations of Notice to Provide
Saf eguard No. 3115882, under 0O 110(a) of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. 0O 801 et seq.

Havi ng consi dered the hearing evidence and the recordl
as a whole, | find that a preponderance of the substantial
reliable, and probative evidence establishes the foll ow ng
Fi ndi ngs of Fact and the further findings in the Discussion
bel ow.

FI NDI NGS OF FACT
Notice to Provide Safeguard No. 3115882
1. On July 27, 1989, MSHA Inspector J. W Darios observed

water and mud in the approaches to the Nos. 9 and 10 Seals at the
Metti ki M ne.
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2. Based upon his observations, |Inspector Darios issued Notice to
Provi de Safeguard No. 3115882.

3. The Notice stated that "water m xed with and/or nud over
boot deep was present at the C-portal Nos. 9 and 10 seal s which
restricted access and approach to the seals," and provided for a
"safeguard that all travel and wal kways at this mne shall be
mai ntained with a clear safe travelway free of debris and
stunbling hazards." Gov't. Ex. 4.

4. The approaches to the Nos. 9 and 10 Seals were in an
renote area of the mine 150-200 feet fromthe nearest travel way
al ong which mners would normal ly wal k.

5. The only individuals assigned to travel in the approaches
to the Nos. 9 and 10 Seals were the fireboss and the punper, who
conduct ed weekly exam nations of the seals as required under 30
C.F.R 0O 75. 305.

6. There were no belt conveyors, track or mechanica
equi pment in the approaches to the Nos. 9 and 10 Seal s.

7. Inspector Darios advised the mne foreman, Mervin Smth,
t hat wooden wal kways constructed in the approaches to the seals
woul d suffice to control the hazard presented by water and rmud in
t he approaches.

8. Water and nmud are common conditions in underground coa
m nes.

Citation No. 3109953

9. On Septenber 13, 1988, while conducting a routine
quarterly AAA Inspection, Inspector Darios observed water and nud
in the approaches to the 12 C Seals.

10. Based upon his observations, he issued Citation No.
3109953 all eging the presence of water and nud in the approaches
to the Upper and Lower 12 C Seals in violation of Safeguard No.
3115882.

11. The approaches to the 12 C Seals were 70-80 feet from
any entry, wal kway or travelway through which mners would
ordinarily travel during the course of their duties.

12. The only individuals assigned to travel in the
approaches to the 12 C Seals were the fireboss and the punper who
conduct ed exam nations of the seals required under 30 CF. R O
75. 305.

13. There were no belt conveyers, tracks or nechanica
equi pnment in the approaches to the 12 C Seal s.
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14. The citation was term nated on Septenber 19, 1988, after
wooden wal kways were constructed in the approaches to the 12 C
Seal s.

Order No. 3109957

15. On Septenber 14, 1988, Inspector Darios observed water
and mud in the approaches to the Nos. 11, 12, 13 and 14 Seals ("C
Portal Seals"). He also observed a wooden plank floating in the
approach to the No. 13 Seal

16. Based upon his observations, Inspector Darios issued O
104(d) (2) Order No. 3109957 alleging a violation of Safeguard No.
3115882.

17. The approaches to the C Portal Seals were in a renote
area of the mne 100-200 feet fromany entry, travelway or
wal kway t hrough which mners would ordinarily travel during the
course of their duties.

18. The only individuals assigned to travel in the
approaches to the C Portal Seals were the fireboss and the punper
who conducted weekly exam nations of the seals required under 30
C.F.R 0O 75. 305.

19. There were no belt conveyors, tracks or nechanica
equi pnment in the approaches to the C Portal Seals.

20. The order was term nated on Septenber 16, 1988, after
the water was punped out of the approaches and the wooden wal kway
was replaced in the approach to the No. 13 Seal

DI SCUSSI ON W TH FURTHER FI NDI NGS

An inspector's authority for issuing safeguard notices,
whi ch becone mandatory safety standards for the nmine, is found in
30 C.F.R 0O 75.1403, which is a reprint of O 314(b) of the Act.
It provides:

O her safeguards adequate, in the judgnent of an
aut horized representative of the Secretary,
to mninmze hazards with respect to transportation of nen
and materials shall be provided.

Section 75.1403-1 provides:

(a) Sections 75.1403-2 through 75.1403-11 set out the
criteria by which an authorized representative of
the Secretary will be guided in requiring other
saf eguards on a m ne-by-mne basis under section
75.1403. O her safeguards nay be required.
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(b) The authorized representative of the

Secretary shall in witing advise the operator of a
speci fic safeguard which is required pursuant to
section 75.1403 and shall fix a time in which the
operator shall provide and thereafter maintain such
safeguard. |If the safeguard is not provided within the
time fixed and if it is not maintained thereafter, a
notice shall be issued to the operator pursuant to
section 104 of the Act.

(c) Nothing in the section 75.1403 series in this
Subpart 0 precludes the issuance of a w thdrawal order
because of inmm nent danger.

Respondent contends that Safeguard No. 3115882 is invalid
because it is not based upon a mne-specific condition

In Southern Chio Coal Co., 10 FMSHRC 963 (1988), the
Conmi ssi on discussed the issue of the general application of
saf eguards but did not rule on the specific issue of whether a
notice to provide safeguard may be issued for a transportation
hazard of a general rather than mne-specific nature. It
di scussed the subject as foll ows:

The Conmmi ssion has observed that while other
mandatory safety and health standards are adopted
through the notice and comrent rul emaki ng procedures
set forth in section 101 of the Act, section 314(b)
extends to the Secretary an unusually broad grant of
regul atory power--authority to issue standards on a
m ne-by-m ne basis without regard to the normal
statutory rul emaki ng procedures. Southern Chio Coa
Co., supra, 7 FMSHRC at 512. The Comm ssion al so has
recogni zed that the exercise of this unique authority
nmust be bounded by a rule of interpretation nore
restrai ned that that accorded promul gated standards.
Therefore, the Conmi ssion has held that a narrow
construction of the terms of a safeguard and its
i ntended reach is required and that a safeguard notice
must identify with specificity the nature of the hazard
at which it is directed and the renmedi al conduct
requi red by the operator to renedy such hazard.

These underlying interpretive principles strike an
appropri ate bal ance between the Secretary's authority
to require safeguards and the operator's right to
noti ce of the conduct required of him They do not,
however, resolve the inportant issue raised here for the
first tinme--whether a notice to provide safeguard
can properly be issued to address a transportation
hazard of a general rather than m ne-specific nature.
The United States Court of Appeals for the District of
Colunbia Circuit, in the context of the Mne Act's
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provision for mne-specific ventilation plans, has
recogni zed that proof that ventilation requirenments are
general |y applicable, rather than mne-specific, may
provi de the basis for a defense with respect to all eged
vi ol ati ons of mandatory ventilation plans. In Zeigler
Coal Co., supra, the court considered the relationship
of a mne's ventilation plan required under section
303(0) of the Act, 30 U.S.C. 0O 863(0), to mandatory
heal th and safety standards promul gated by the
Secretary. The court expl ained that the provisions of
such a plan cannot "be used to inmpose genera
requi renents of a variety well-suited to all or nearly
all coal mnes" but that as long as the provisions "are
limted to conditions and requirenments nmade necessary
by peculiar circunstances of individual mnes, they
will not infringe on subject matter which could have
been readily dealt with in mandatory standards of
uni versal application." 536 F.2d at 407; See al so
Car bon County Coal Co., 6 FMSHRC 1123, 1127 (May 1984)
1367, 1370-72 (Septenmber 1985) (Carbon County I1).

Whet her, as the judge believed, a simlar type of
chal l enge may be made to a safeguard notice is a
qguestion of significant inmport under the Mne Act.

G ven the manner in which this inportant question was
rai sed and addressed in the present case, and the
nature of the evidence in this record, it is a question
that we do not resolve at this tine. [10 FMSHRC at
966- 7. ]

Section 101 of the Act establishes rigorous procedures for
the promul gation of mandatory safety or health standards. The
Secretary nmust conply with the formal notice and comment
rul emaki ng procedures of the Administrative Procedure Act. As
part of the history of admnistrative |aw, Congress recognized
that substantive standards are |likely to be fairer and sounder if
they are subject to comment by an interested public, and if the
enforcenent agency is required to explain its regulatory choices.
See generally 1 K. Davis, Admi nistrative Law Treatise
6.12-6.33 (1978). In short, standards established by fornal
rul emaki ng are preferred because they are less likely to be
arbitrary. See Ziegler Coal Co. v. Kleppe, 536 F.2d 398, 402-03
(D.C. Cir. 1976) ("npst inportant aspect [of agency authority to
promul gate nmandatory standards] is the requirenment of
consultation with know egeabl e respresentatives of . . . industry
[among ot hers]” which was intended to address concern that
"freely exercised power of anmendment [of mandatory standards]

m ght result in an unpredictable and capricious admi nistration of
the statute").

Congress recogni zed, however, that conditions vary
substantially frommne to mne, and that neither it nor the
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agency could anticipate every hazard that might arise in a nine
Accordi ngly, Congress devel oped several mechanisnms to establish
i ndi vidual i zed standards on a mne to mne basis w thout formal
rul emaking: (1) It allowed petitions for nodification so that
application of mandatory standards could be nodified to
accomodat e particular mne conditions. (2) It provided for

i ndi vidual m ne plans that incorporate standards tailored to the
conditions of each mine. (3) In one linmted area (O 314(b) of the
Act reprinted as 30 CF. R 0O 75.1403) -- the transportation of
men and materials in underground mines -- it authorized

i ndi vi dual inspectors to fill regulatory gaps by issuing

saf equards to address hazards not covered by pronul gated

st andar ds.

In Ziegler Coal, supra, the court observed, that a
"significant restriction on the Secretary's power to use the
ventilation plan as a vehicle for avoiding nore stringent
requi renents [inposed by the rul emaki ng process] arises fromthe
pl an provisions' obvious purpose to deal with unique conditions
peculiar to each mne." 536 F.2d at 407. Analyzing the
rel ati onship between a ventilation plan under Section 303(0) of
the Mne Act, 30 U S.C. 0O 863(0), and the mandatory standards
relating to ventilation, the court further noted that "the plan
i dea was conceived for a quite narrow purpose. It was not to be
used to i npose general requirenents of a variety well-suited to
all or nearly all coal mnes . . . . " [ld. enphasis added.]

[Aln operator might contest an action seeking to
conpel adoption of a plan, on the ground that

it contained terms relating not to the particul ar
circunstances of his mne, but rather inposed

requi renents of a general nature which should nore
properly have been formul ated as a nmandatory standard
under the provision of 0101 . . . . For insofar as
those plans are linmted to conditions and requirenents
made necessary by peculiar circunstances of individua
m nes, they will not infringe on subject matter which
could have been readily dealt with in mandatory
standards of universal application. [Id. enphasis
added. ]

Several Comm ssion judges have applied the Ziegler rationale
in holding a safeguard to be invalid because the safety condition
was not nine-specific.

However, in a later decision (United Mne Wrkers of America
v. Dole; 870 F.2d 662, 672 (D.C. Cir. 1989)), the court clarified
its previous Zielger holding by stating that:

We read this caution in Zeigler to say only that
the Secretary could abuse her discretion by utilizing
pl ans rather than explicit mandatory standards to
i mpose general requirements if by so doing she
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circunvented procedural requirenments for establishing
mandat ory standards laid down in the Mne Act. Zeigler
did not purport to ignore the considerable authority of
the Secretary to determ ne what "should nore properly
have been fornul ated as a mandatory standard under the
provisions of 0 101," id., and to determ ne what is
"subject matter which could have been readily dealt
with in mandatory standards of universal application,"”
id.

As so clarified, the Zeigler decision is "a warning that the
Secretary should utilize mandatory standards [by formal
rul emaki ng] for requirenments of universal application,”™ but it
does not preclude the Secretary from"requiring that
general | y-applicabl e plan approval criteria or their equivalents
be incorporated into nmne plans" (870 F.2d at 672).

There is no litrmus test for the validity of a notice of
saf eguard sinply by deciding whether the safeguard could as wel
be applied to "all or nearly all mnes" as a mandatory standard.
The decision requires a bal ance between the purpose of a flexible
authority (0O 314(b)) to correct unsafe conditions not covered by
an existing standard and the purpose of formal rul emaking (O
101(a)) for safety standards of universal application.

The basic purpose of 0O 314(b) authority to require
safeguards is to ensure the safety of mners in transportation of
personnel and material by permtting the inspector to correct
observed unsafe conditions that are not covered by existing
safety standards. Congress did not state that the unsafe
condi tion must be unique to the mine involved, nor did it
preclude use of this authority for unsafe conditions experienced
in a nunber of m nes.

The record in this case tips the balance on the side of an
unwarranted circunvention of the formal rul emaki ng procedures (O
101(a) of the Act).

Alan Smith, Safety Director for Mettiki, testified, based
upon his personal experience at Mettiki and other mnes, that
wat er accunul ati on and nud are common conditions in underground
coal mines, both in approaches to seals and on travel or
wal kways. Tr. 216-220. In addition, M. Smith testified that he
had spoken with the safety directors at three other mines, each
of whom had stated that they experienced simliar problenms with
wat er accumul ation in seal areas. Tr. 219-220. Mervin Snith, the
m ne foreman, also testified that, based on his experience, nud
and water are common conditions in underground coal mnes. Tr.
211. MSHA's records of safeguards show that MSHA has i ssued
saf eguards for water and nud on roads in all but one of the m nes
in the subdistrict involved in the instant cases. Respondent's
Supp. Exs. 1-VI. See, e.g., Safeguard No. 222091 (safeguard
i ssued to Laurel Run M ning Conpany Portal No. 2 requiring that "all off
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track haul age roadways . . . be maintained as free as practicable
frombottomirregularities, debris, and wet and nuddy
conditions") (Respondent's Supp. Ex. I); Safeguard No. 630548
(safeguard issued to Island Creek Coal Conpany Dobbin M ne
requiring "all off track haul age roadways . . . [to be]

mai ntai ned as free as practicable frombottomirregularities,
debris, and wet and nuddy conditions") (Respondent's Supp. Ex.
I1); Safeguard No. 626939 (safeguard issued to the Masteller Coa

Conmpany requiring "all haulage roads . . . [to be] nmintained as
free as practicable frombottomirregularities, debris and water
or nuddy conditions") (Respondent's Supp. Ex. 111).

The Secretary's regulatory schenme is fully consistent with
treating water and nud hazards in approaches and travel ways as a
subj ect for formal rul emaking rather than safeguards. For

exanple, in Part 77 of the regulations -- "Mandatory Safety
St andards, Surface Coal M nes and Surface Wrk Areas of
Under ground Coal M nes" -- the Secretary nust use fornal

rul emaki ng, since there is no statutory authority for notices of
safeguards in surface mning. Section 77.205 of the mandatory
safety standards provides in part:

O 77.205 Travel ways at surface install ations.

(a) Safe neans of access shall be provided and
mai ntai ned to all working places.

(b) Travel ways and platforms or other neans of access
to areas where persons are required to trave
or work, shall be kept clear of all extraneous
materi al and other stunbling or slipping
hazards.

These standards address the sane kind of safety conditions
as those involved in Safeguard No. 3115882. The Secretary has not
shown that a bypass of 0O 101(a) rul emeking is reasonably
justified for "stunbling and slipping hazards" in underground
n nes.

CONCLUSI ONS OF LAW
1. The judge has jurisdiction over these proceedings.
2. Notice of Safeguard No. 3115882 is invalid.

3. Citation No. 3109953 and Order No. 3109957 are invalid
because the underlying Notice of Safeguard is invalid.
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ORDER

1. Notice of Safeguard No. 3115882, Citation No. 3109953,
and Order No. 3109957 are VACATED.

2. These proceedi ngs are DI SM SSED.

W1 liam Fauver
Adm ni strative Law Judge

FOOTNOTES START HERE

1. The transcript and exhibits are consolidated in Docket
Nos. YORK 89-10-R, YORK 89-12-R, YORK 89-5, YORK 89-6, YORK
89-16, YORK 89-17, YORK 89-18, YORK 89-26, and YORK 89-28.



